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Lawyers Predict Rise in Defibrillator Cases 
 
Health Clubs Next Target in Suits Against Businesses Taht 
Fail to Provide Life-Saving Equipment 
 
By Diana Digges  

For the cost of one treadmill, health clubs could equip themselves with an easy-to-
use defibrillator that could save lives in a heartbeat - and possibly save the clubs 
millions of dollars in litigation.  

The billion-dollar industry has been reluctant to invest in the small machines that 
jolt a heart back into a regular pattern, despite an American Heart Association 
campaign since 1994 promoting their use in public places. As a result, lawsuits 
against businesses that should have defibrillators, but don't, are likely to increase.  

"No question there will be more cases. If it isn't already, it soon will be the 
standard of care for health clubs and a lot of other public places to have 
defibrillators," says Howard Pomerantz, a Sunrise, Fla., attorney whose four-
member firm handled a "Sudden Cardiac Arrest" case against a health club last 
year. "The [devices] should be in malls, movie theaters, department stores, sports 
arenas - wherever there are large gatherings of people."  

Though deaths from Sudden Cardiac Arrest occur more frequently in other 
venues, health clubs are particularly vulnerable to lawsuits, Pomerantz points out.  

"They know they're stressing people's hearts," he says.  

Unlike a typical heart attack, which involves the muscle of the heart, Sudden 
Cardiac Arrest occurs when the heart's normal electrical signals become erratic. 
There are a number of causes including a heart attack, respiratory arrest, 
electrocution, drowning, choking or trauma - or it can have no known cause.  

About 225,000 people a year die from SCA outside a hospital, almost a quarter of 



them in public places. The low survival rate of 5 percent is due primarily to 
response time. By the time an alert bystander calls 911 and an ambulance arrives, 
it's usually too late because the chance of surviving SCA drops 7-10 percent with 
each minute that elapses. The only effective treatment is early defibrillation - 
restoring the heart's natural rhythm by applying electric shock.  

"In the medical literature, this is about as clear-cut as medical malpractice issues 
get: early intervention results in improved outcome. There's a direct correlation, 
which is rare to find," says Richard Lazar, a former medical malpractice defense 
attorney for EMS personnel. Lazar testified before Congress last May on the 
efficacy of the easy-to-use defibrillators and has pushed for their use in non-
medical settings.  

In fact, Lazar argues that the old fears that large-scale distribution of defibrillators 
would lead to heightened risk of litigation for those who deployed them have 
faded. The Cardiac Arrest Survival Act passed in October has also helped dispel 
those fears since the Act extends Good Samaritan immunity to those who use 
defibrillators in states that do not already have such protection.  

So now the legal trend is in the opposite direction, says Lazar.  

"Ultimately, there will be higher risks for businesses that fail to purchase and use 
defibrillators," he says.  

He believes that litigation will rise, but that it won't take many cases to establish a 
standard of care in certain venues.  

"Clearly, defense lawyers will raise the question of whether a duty to deploy," 
says Lazar. "I suspect the plaintiffs' bar will point to the ongoing public policy 
initiative to encourage widespread use of the devices. But the two big hurdles will 
be legal duty and causation; if you get past those two, you get to the finish line."  

Evolving Standard of Care  

Some proponents of defibrillators argue that the devices should be as common as 
fire extinguishers. The law is far less stringent. The Cardiac Arrest Survival Act 
requires defibrillators in all federal buildings; the Federal Aviation Administration 
is expected to finalize regulations this month requiring the devices aboard all 
aircraft within three years. Beyond these two mandates, the provision of 
defibrillators is voluntary.  

In the past, the devices haven't been required in public places because they were 
unwieldy, and, defense attorneys contend, there were concerns about their safety 
when used by non-professionals.  

"These devices used to be cumbersome and they often created more problems than 



they solved," says Bob Ruckland, a Dallas attorney who defended Northwest 
Airlines in an SCA case. The case was resolved last summer through mediation.  

"In fact, the FAA ruling was held up for a year because one of the vendors had a 
problem with a battery venting poisonous gas," says Ruckland. "There was also 
concern about the fact that these were electronic devices. Could they interfere 
with aviation?"  

The turning point came in 1996, he says, when a laptop-sized defibrillator became 
available and the questions of hazards to other passengers were resolved.  

"From then on, airlines started looking at them seriously," says Ruckland.  

Plaintiffs' lawyers contend airlines should have taken the issue seriously even 
sooner.  

"The duty issue is interesting," says Ronald C. Kidd, a Springfield, Mass., 
attorney who handled a recent SCA case. "If you're talking about the airlines or 
health clubs, if they did take some steps to have first aid available to their patrons, 
then you fall back on the old theory of the law - once you undertake a duty, you 
have to discharge that duty in a non-negligent fashion.  

"But suppose you have an industry or place of public accommodation that doesn't 
take on that responsibility," he continues. "Just because people congregate there, 
does that mean you have a duty? If there are 200 people at a high school soccer 
game or 20,000 at a professional baseball game, where does the line get drawn?"  

Kidd filed a wrongful death suit against United Airlines after an SCA incident in 
1995 killed 37-year-old Steven Somes. The case ended last September with the 
first major defibrillator settlement involving the airlines industry. The amount of 
the settlement is confidential.  

Somes went into Sudden Cardiac Arrest on a flight from Boston to San Francisco, 
and doctors on board could do nothing to save him without a defibrillator. He was 
dead by the time the plane made an emergency landing in Utah, 30 minutes after 
the onset of SCA.  

The defense maintained in an early motion that the airline was not a "flying 
hospital," had no duty to carry a defibrillator on board and was in full compliance 
with FAA regulations.  

Kidd believes that argument carried little weight, given the longstanding 
expectation that passengers will be taken care of medically while in the air. He 
points out that flight attendants were originally nurses.  

"We kept returning to the notion that once a duty is undertaken, it must be 



discharged in a non-negligent fashion," he says.  

There are at least three other SCA cases in litigation against different airlines. A 
key issue in these cases is when it became appropriate to install the devices, says 
Ruckland.  

The Somes case was the first significant one, making national headlines and 
changing industry practices. United voluntarily deployed defibrillators two weeks 
after the suit was filed, and now most airlines carry the devices, well in advance of 
the FAA compliance date.  

What amazed Kidd was the reaction from his colleagues.  

"The lack of awareness on this issue among attorneys really surprised me," he 
says. "The truth is [defibrillators] were developed in the late '70s and early '80s. 
The New England Journal of Medicine extolled the virtues of defibrillators in 
1988 and suggested that they ought to be everywhere. The notion that this is some 
sort of new and dangerous technology was disposed of some time ago."  

The idea that defibrillators are a critical, life-saving tool has yet to spread from the 
medical to the legal community, however. And in the absence of legislation, many 
lawyers are uncertain where legal duty exists. Casinos, airlines and cruise ships 
are one thing. But should stores, offices, libraries and other venues be required to 
have the devices?  

"When you get down to smaller and smaller entities, the expense does become a 
factor," says Kidd.  

"Everybody's going to argue against legal duty," says Lazar.  

Courts traditionally have been reluctant to extend duty beyond the notion of not 
doing anything to make things worse, he points out.  

"The courts have uniformly held that the only duty imposed on restaurants or day-
care centers for choking is to protect the victim as best they can and call an 
ambulance. Those cases were in the pre-defibrillator era, but I think there are still 
legitimate and persuasive arguments by the defense that a legal duty in most 
instances does not exist - specifically that the law does not require a business to 
buy a medical device and train people in its use. Frankly, over a period of time, 
we'll see the courts decide that question in different ways," says Lazar.  

Health Clubs  

Experts may disagree about the extent of duty imposed on venues such as 
shopping malls and the workplace. But most argue that in venues known to 



encourage stress - like casinos or gyms - the obligation is higher.  

Outside of a hospital, the safest place to go into Sudden Cardiac Arrest is in a 
casino, where defibrillators have been deployed for years. The survival rate in 
casinos is 70 percent, according to a recent study. And the definition of survival is 
a rigorous one: discharge from the hospital neurologically intact.  

Like casinos, health clubs know their patrons are stressed. But the health club 
industry - with more than 15,000 fitness centers and 30 million members 
nationwide - estimates the risk of Sudden Cardiac Arrest to be quite low and has 
yet to set standards requiring defibrillators in facilities.  

Public health officials warn that since the fitness club population is aging, medical 
preparedness is more important than ever.  

But many health clubs are dangerously ill-prepared for cardiac emergencies, 
according to a recent study by the American Heart Association. In a random 
survey of 122 fitness clubs in Ohio with more than 110,000 members each, 17 
percent of the clubs reported at least one heart attack or sudden death at their 
facilities during the past five years. More than a quarter of the clubs failed to 
conduct pre-entry screenings of members to identify cardiovascular problems. 
Most worrisome of all, 92 percent of the clubs in the study failed to conduct 
quarterly emergency response drills, 60 percent had no written medical emergency 
response plans available, and 82 percent of the staff were unaware of heart 
association recommendations.  

These findings are even more significant, given that there has been a dramatic 
change in health club demographics.  

"More than 50 percent of fitness clubs now have a membership base of people 
over age 35," says Dr. Kyle McKinnis, associate professor of exercise physiology 
at the University of Massachusetts and lead author of the study. "The fastest-
growing health club membership segment is in the over-55 age group."  

The SCA suit that Howard Pomerantz handled against "Q The Sports Club" in 
Broward County, Fla., involved a 42-year-old engineer Poh Saik Hooi, is now in a 
coma with virtually no brain function. The case was described by the judge as one 
of the most pitiable she'd ever seen - yet the jury returned a defense verdict. Under 
a high-low agreement, the case was settled for $2.25 million - an indication that 
the defense believed there was a serious risk of a massive verdict.  

"We didn't have a great reading on how the jury was thinking," explains defense 
attorney Peter Murphy. "There was potential for a $20-25 million verdict because 
of the catastrophic nature of the injury, even though on liability, the facts 
supported us."  



At issue in the case were both causation and legal duty. But since the defense won 
on causation, the jury never ruled on the legal duty issue.  

Hooi was vigorously exercising on a cross-training machine in 1998 when he 
collapsed and fell unconscious. He was discovered by a nurse who happened to be 
working out at the club, but exactly when he was discovered was hotly disputed at 
trial. Once paramedics arrived, Hooi was given a defibrillator shock, but it was 
too late. He lost all brain function and remains "locked-in," capable of only rare 
and infinitesimal responses to stimuli.  

"We believed the club was negligent in not having proper emergency protocols," 
Pomerantz says. "Our experts argued that a defibrillator would have mitigated 
brain damage, if not avoided it. Based on his physiologic signs and symptoms 
when he was found by the nurse, we believed that at least four to six minutes had 
passed since his SCA."  

The defense contended that Hooi's injuries were caused by a seizure or other non-
SCA event - and therefore the presence of a defibrillator would have been no help.  

The jury ruled for the defense on causation.  

However, Pomerantz believes that if he could have prevailed on causation, the 
jury was likely to rule in his favor on a health club's duty to have a defibrillator on 
the premises. He bases this on a question asked by jurors during deliberation.  

They asked the judge if they were allowed to make recommendations to the health 
club as part of their verdict. The court said no.  

"We think they probably believed that the health club was negligent but that 
[Hooi] would have been injured in any event," says Pomerantz.  

If he is right, this bodes well for plaintiffs in future SCA cases in which causation 
is stronger.  

Pomerantz says he knew from the outset that this was going to be a close case.  

"We were trying to break new ground," he says. "There was very scant legal 
precedent for holding a health club responsible to have a defibrillator or to have 
oxygen. However, I think that the state of the technology has gotten to the point 
where health clubs should be held to this standard. I think we established that, but 
we lost the case on causation."  

He argues that the industry is below the standard of care and that their own 
records indicate they expect to have one cardiac event for every 100,000 man 
hours of exercise.  



"They have over a million dollars of exercise equipment in each of their clubs. 
The least expensive machine they've got costs the same as a defibrillator, yet 
there's been nothing from the industry encouraging the use of these things. That's 
because they don't want to publish something that would be useful for consumers 
in lawsuits."  

Although he lost the verdict, Pomerantz says he'd be happy to take more cases and 
he encourages other lawyers to do so as well.  

Ronald Kidd also believes there will be more suits, particularly against health 
clubs, which will clarify the legal duty issue. He predicts there will be more 
litigation as the public becomes more aware of the issue, but that it will require 
some high-profile cases to convince the health club industry that the legal risk of 
not having a defibrillator is greater than that of having one.  

"The analogy with fire extinguishers is a good one," he says. "When did it become 
negligent not to have a fire extinguisher - the day after they were invented, or 
years later when people found that if an extinguisher was handy, you could put out 
a fire before it got bad? It's a tricky issue."  

Even Murphy agrees that defibrillators will soon be the standard of care in health 
clubs.  

"I think my case would be much harder to win now," he says. "The next time 
someone goes into an SCA and the club doesn't have a defibrillator, there are 
going to be problems."  

When health club officials contact him from time to time about whether 
defibrillators are necessary, he says, "I tell them that yes, I think they better get 
them. There is going to be a big hue and cry."  

Questions or comments can be directed to the writer at: 
ddigges@lawyersweekly.com  
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